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^13] AIG TechnicairService$,.lnc. 

Natalie C. Louis, Esq. 

— i-TWWktor-Stroot-Mh-Piooi ■' ' ' ~' ■ ~' 

New TorK, New Yore 1003B ,_._,.. 

Telephone (21 S) 770-7000 E-mail: Naialm.Louls@aig.!:ai 



Sfaart PbiKp Ross, Esq, 
Rose, Dkon & Ball, lU? 
2001 K Street, N.W. 
Washington, D.C. 20006-1040 

Re: Employee Baaefit Plan Fldnoiaiy Liability insarancB 

PoEcyNo.: 874-44-03 

Insured: . Ullico Inc. and its Subsidiaries C"Ullico"T 
Matter ; ■ Ullico Inc. Stock 
A.I.PileW0.: 434-Q03376 

Dear Mr. Ross; 

AIG TecbnioBl Services, Ino. ("AIGTS") on behalf of National Union Fire Insuianoe Company 
of Pittsburgli, Pa, ("National Union") has established a file to handle the above-referenced 
matter. Please note our file number above and tdndly reference same on any future 
ooirespondence, in order to ensure a prompt response to any inqtiiiy, Based upon the limited 
infonnatian National Union has received to data, the following will sssrv? to set fbrfh National 
Unioa's pteliminary coveiage position under the Policy after review of: ,;i) the Subpoeaia duces 
lecum dated June ,11, 2002 issued by the U.S. Department of Labor C'DOL") to the Ullico, Inc. 
Pension Plan and'Tiust ("June 11 Subpoena"); \ii) the Subpoena dnces teeam dated April 25. 
2002 issued by the DOL toPlaya Pacific Fanners, LLC CTPP"") ("AprlJ 25 Subpoena"); and (ill) 
the Subpoena duces tscirni dated April 11, 2002 issued by the DOL to Ullico, Inc ("April 11 • 
Subpoena") (the June 11 Subpoena, the April 25 Subpoeaa and the April 11 Subpoena are 
hereinafter collectively rBferred to as the "DOL Subpoenas"). 

National Union issued Employee Benefit Plan Fiduciary liability Jhsuxanos under. Policy No. 
874-44-03 ("Policy") to UlKoo. The Policy has a policy period of October 30, 2001 to October 
30, 2002. The Innit of liability is $5,000,000 in the aggregate for all loss oombined (including 
defense costs) and feere is a S1S,000 retention for each covered Claim under the PoUey. 

)r criroinal prooeeding for monetary or mjunotive relief, a formal 
aeeacy adjudication proceeding or a fact finding investigation by the Department of Labor or 
Pension Benefit Guaranty Corporation, (^leise see definition 3(c) of the Policy). Although the . 
DOL Subpoenas indicate that the DOL has undertalcBn a fact-finding investigation, it is unclear ' 
■whether a Claim has, ia feet, been made. However, National Union will be treating tiiis matter as 
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In accordancB -with lio iofonnation provided with the DOL Subpocmas, at tho hnaiings fhat 
apparantly took place at the Silver Spring, Maryland offices of the DOL, tho DOL demanded (ho 
production of a long list of documraits ftom Ullieo and PPP. In that regard. National Union 
requests a copy of all docmnenta produced by UUioo at those hsarings, along "with a written 
nqiort of what transpired at (hoae hearings, in addition, National Union requests that it be . 
providDd with a copy of a:n oorrespondenoe between the DOL and UUioo, inoliMJing all 
oojorespondsdos firom tihs time that the DOL Subpoenas were issued and any communications 
&0H1 the DOL involving PPP or the UUioo stock deals prior to issuance of ihe subpoenas, iPfease 
also ijrovide us vrath information regarding whether any other fedacal agencies (other than Uie 
DOE)=are oonduotmg an investigatiDn into this matter. 

Also, there are several references in the April 25 Subpoena to PPf and tq Playa Vista C'FV"). to 
that regard, please indicate what PPP aad PV are and What their fotmal business assoclaiion is 
with UUico and provide us vrith a copy of the documantCs) memoiializing tiiat relationship. 
Further, please provide us with a copy of any and aE ooirespondenoB between UUico. PPP, and 
PV. We would like niore particularized ioibimation about the traderljing traaaaotiOTis (i.e. 
copies of the contracts rar agrcctncnts at issue) which caused UlJioo to be served with the April 
25 Subpoena along with a writtea report &oin UUioo conoeajing its undarstanding of the 
undsrlyjng 6ota and inveatigation by the DOL. In addition, we note that the April 25 Subpoena 



Furthermore, the Policy defines Wrongful Act, in pertinent part to meaa "as respects a . 
Fiduciary, the Plan or the Sponsor Organization: a violation of any of ihs responsibilities, 
obligations or duties imposed upon fiduciaries by ERISA: or any matter claimed against an 
Insured solely by reason of Ms, her, or 'its status as a Fiduciary, the Plan or the Sponsor 
OrganizatiDn, but only with respect to a Plan." la that ingaxd. the decision to invest in one 
business vsaturc as opposed to another (real estate, in tbia instance) may constitute a non-ERISA 
corporate act. If the deoiaion. to invest in PPP or PV was not undertaken on- behalf of a covered 
Plan, the April 25 Subpoena and iaveatigatton may fell outsida of the ooverage provided under 
the Policy. Pleasa advisa if the invsstmsnte at isEue were on behalf of an employes benefit plan 
sponeorsd by UUico. If so, please advise us of the name of each Buoh employee benefit plan and 
provide us with a copy of the plan documents (including any Summary Plan Description or plan 



Please note the potential application of the following exclusions: ExclusiDn (a) of the Policy 
precludes coverage for "the gaining in fact of any profit or advantage xo which an Insured was 
not legally enritled." On that basis, and to the extent thai the DOL investiEation uncovers 
activitiBs that have resulted in the gaining of any profit or advantage or for restitution or 



M used heteitt are deflned in the policy takss oaerwjse deflnei in this let 
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'S to preclude coverage 



Exclusion (h) of the Policy states that th 



y claim "arising out of. 



based upon or attributaMe.to the commlttiiig in feet of any Giimioal or deUbei^e ft ^_ 
or any knowmg or wllLM violation of any statute Cincludina but not Jimlted to EIUBA). 

Exclusion (s) of the Policy precludES coverage for any claim "aHeging,_arismgoTit of based 
upon or attribufabls to my ponding or prior Ktigation as of the Contmmty Dato [Orfobor 30 
1998], or allegirig or derived from tfae 5Wi= ox osscatially to s«n= f^°^ J^°|?f J?^'^ 
pLets or priSttigation." In ft«t rngarf, ^ Augu^ 2, 1999 arfok fro^^XHE BOND BUVER 
entitled i3re«mifbrte ' Departure Delays $400 MUlion Deal states ffaat "Under development fo-r 
more than five years, ths project [Playa Vieta] hafi faoed-and ooatuiuse to faoe-enwomnental. 
business and legal challenges. The development was stalled fer years by en^ronm^tal lawsmts 
claiming fke project tiireatened fhfi wetlands on wMeh it wiU be budt" (Emphasis added.) T^ *a.f 
resard the April 25 Subpoena involves an investigation into activities associated vifith PV. 
Therefore, National Union reserves its rights to the e3ctent that me "environmental lawsuits 
referenced in the article constitate "pending or prior Hiigation" as contemplated by exclusion (e). 

Exclusion (8) of Uie Policy precludes coverage for any claim "aUeging. arising out o£ based 
t5,on or atttibutable to any act or amission in his, her or its capacity as » WrfiTr.,;,^ or 
. Administrator of any plan, fimd or program other than a Plan as defined m Qi 
reason of Ms, hqr or its status as a Fiduciary or Administrator of such oiht 

Exclusion (i) of flia Policy pisoludes oovsrage for any claim "alleging, arising out of, baaed upon 
or attributable to any Wrajngfid Act as respeels the Plan taking place at any time when the ■ 



Exclusion 0) of the Policy precludes coverage for any c _ „ _ . 

upon, atttibutable to, or in any way involving, directly or indirectly: (1) the actual aUeged or 
threatened discharge, dispersal, release or escape of pollutants; or (2) any direction or request lo 
test for, monitor, clean up. remove, contain, treat, detoxify or neutralize pollutants." In thH 
regard, PV appears to have had significant auviromncntal issues that may be related to the April 
25 Subpoena. National Union reserves its rights to the cxtmt that Esclusion Q) applies to this 

National Union bsHeves (hat the DOL Subpoenas may all ba related to a common nucleus of 
facts in that they all involve an investigation into the bueiosss dealings of Ullioo_ with a oompany 
called Global Crossing, am individual named Garv Winnick, and some oths: business ventures in 
which Mr. Winniofc was, or is, a priucipal, xNational XJnion reserves its rights to the extent that 
- - ' 'a single Claim undea: the Policy. 



Please be advised that pursuant to Section 2 of the PoUcy entitled Defense Agreement, "the 
Insurer shall have both ttie light and duty to defend any Claim against an Insured alleging a 
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Claim. Ill such a case, the provisions of Seciloii 2(b) of the Policy sh 
Unioa's ligtit to effectively associate witli UUico in the defense of tiie Claim, ^so, i 
pertaijiing to a feet finding iavestigation by the DDL, National Union or Ullloo, whioliever the 
case may be, is retltdred to retain panel counsel in defense of the Claim &om the list of panel 
ctouosBl firms attacked to th.c Policy as Appendix A, (Please see Section 9 of the Policy). 

National Union has been advised that UUico has retained four law fimis to sarva aa defense 
counsel in this msttsr. These law firms are: (1) Fader Semo & Bard; (2) Arnold & Porter; (3) 
Manatt Phelps & Philipo; and (4) Sidley & Austia. It is unclear at this time why four separate 
firms have been retained and what the necessity is for four law films in ii^t of the matter ouly 
being at the investigative stage. Please advise as to whom each law firm represents. In any svan^ 
National Union does not consent to the retention by Ullico of mora than one law firm to serve as 
defense coimsel in this matter. Furthermore, of the four law firms, only Arnold & Porter is an 
approved panel counsel law fiim. Unless there is an acmal conflict of interest. National Union 
consatitH only to the retention by Ullioo of Arnold & Porter to serve as defease counsel in this 
matter. Please also be advised that National Union has no obligation to reimburse any deffense 
fees incorred in connection with this mattra: prior to the date that National Union first received 
. notice of the DDL Subpoenas (October 15, 2002) or for any unreasonable or duplicative legal 
services provided in this matter. 

Furtfasr, pursuant to Section 2(o) of tlie Policy, "The Insured shall not adroit or assume any 
liabiEty, enter into any esttlemant agreement, stipulate to any judgmaat, or iaoui any Defense 
Costs without the prior written consent of the Insurer. Only those settlamsntSj etipulatsd 
judgments and Defense Costs which have been consented to by the Insurer shall be recoverable 
as Loss under the terms of this policy." On that basis, please provide us with: i) a summary of 
defense counsel's hilling rates, ii) the name of the lead attorney at Arnold & Porter assigned to 
"a sninmaiy of tiiat person's eKpertise and experience in haTiriliTig ERISA 
I lawsoits tavolving the DDL, and iii) a list of the Arnold & Porter staff 
:o this matter and their respectiYe titles. In the event there is any setdemeat offer or 
demand in (bis matter, please immediately provide full particulars to the undersigned and a copy 
of any document setting fbifh the prnposal. National Union is entitled to a reasonable period of 
time to review, consider or participate in any settlemeat discuss" 



Also, please note that the coverage provided by the Policy shall bs axoees of any other valid and 
collectible insurance. Please forward to us copies of any other jnsuranoo policies under which 
Ullioo has reported this Claim, along with any eorrasponding coverage letters Ullico receives 
firom such insurer(s). 



Case 1:06-cv-00080-RJL Document 44-8 Filed 01/18/2007 Page6of6 
Case 1 :06-cv-00080-RJL-AK Document 41 -7 Filed 1 2/05/2006 Page 5 of 5 



Page 6 of S 

AIGTS on bahsOf of National Union reserves aJU of National Umon's rights, privileges and 
— dtfeasss-i3£BaK-&B-SeHQj^-at--law^ffia4a-6i3«^wrs-a6-B3E£6^^^ — 

oOier developments may later indicate (hat other terms, conditions, provisions, exclusions or 
endoisemenis of ilie Policy are applicable in addition to those mentioned atove. National Union ■ 
reserves the right to supplemenT tWs letter or its covarage defenses if circumstances so wairant. 

If you havB any questions or cotrojiciits conocraing the above, please do not hesitate to contact "us 



•^aidujdUj^- 



Aon Knaacial Services Group, Inc. 
1000, Milwaukee Ave.. 2"'* floor 
eienview.IL 60025 

Lois Grueoberg 
John H. Canilin Company 
318 North First Street 
P.O.Box; 1538 
Ullioo, IL 61110-0038 

Samuel F. Paniooia 

D'Amato & Lynch 

70 Pine Street 

New Yodj, NY 10270-0110 



